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QUESTI ON PRESENTED

Whet her Mass. Const. anend. art. 48 and art. 30
allow this Court, where a joint |egislative session has
not voted on the nmerits of an initiative anmendnent to
the constitution, to rule that the amendnent woul d have
been approved had a vote been held, or to “deent it
“constructively approved,” and to order the Secretary
of the Commonwealth to submt the amendnent to the
peopl e at the next state el ection.

STATEMENT OF THE CASE

Pri or Proceedi ngs

Plaintiffs filed a conplaint in the county court
i n Novenber 2006 and an anended conplaint in June 2007
seeki ng mandarmus and unspecified equitable relief
agai nst the Secretary. RA 1, 82. The case was
reserved and reported on a statenent of agreed facts in
July 2007. RA 16, 83, 84.

St at enent of Facts

Plaintiffs include voters who were anong the
signers of an initiative petition for a constitutional
amendnent to guarantee health care to all Massachusetts
residents.® The proposed anendnent decl ared:

[I]t shall be the obligation and duty of the

! Plaintiff Commttee For Health Care | acks
standi ng, because it is not a voter. Mazzone v. Att'y
Gen’l, 432 Mass. 515, 517 n.4 (2000).




Legi sl ature and executive officials, on

behal f of the Conmmonwealth, to enact and

i npl ement such laws as will ensure that no

Massachusetts resident |acks conprehensive,

af fordabl e and equitably financed health

i nsurance coverage for all nedically

necessary preventive, acute and chronic

heal th care and nental health care services,

prescription drugs and devi ces.

RA 17, 34. |In 2003, the petition nmet all requirenents
for transm ssion to the Legislature for consideration,
and the Secretary so transmtted it. RA 17.

Under art. 48, such initiative amendnments nust be
| aid before a joint session of the Legislature, “and if
the two houses fail to agree upon a time for hol ding
any joint session hereby required, or fail to continue
the sane fromtinme to tinme until final action has been
taken upon all amendnents pendi ng, the governor shal
call such joint session or continuance thereof.” Art
48, Init., pt. 4, 8 2. An initiative anendnent *“shal
be voted upon in the formin which it was introduced,”
unl ess anended by a three-fourths vote. 1d. § 3.
“Final legislative action in the joint session upon any
anmendnent shall be taken only by call of the yeas and
nays[.]” 1d. 8 4. *“At such joint session . . . an
Initiative amendnent receiving the affirmative votes of

not |l ess than one-fourth of all the nmenbers el ected,

shall be referred to the next general court.” [d. “If
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in the next general court . . . an initiative anendnent

shall again receive the affirmative votes of at
| east one-fourth of all the nenbers el ected, such fact
shall be certified by the clerk of such joint session
to the secretary of the commonweal th, who shall submt
t he amendnent to the people at the next state
election.” 1d. 8 5.

Here, the anmendnent was |aid before a July 14,
2004 joint session of the 2003-2004 Legi sl ature, where
it was anmended (by adding a requirenment that |aws
i npl ementing the anendnent be approved at a statew de
el ection) and then approved as anended by a vote of
153-41. RA 18. Anong those voting “Yea” were Senator
Moore and Representative Walrath, who co-chaired the
Joint Conmttee on Health Care Fi nancing and who woul d
| ater play key roles in |legislative action on the
anendnent and related | egislation. RA 18, 39-42.

Matters took a different and unexpected turn in
t he 2005-06 Legislature. 1In the fall of 2005, a
separate group of voters successfully circulated an
initiative petition for a detailed law entitled the
“Massachusetts Quality Affordable Health Care Act,” and
the Secretary transmtted that petition to the
Legislature. RA 18, 45-55. It was referred to the

- 3-



Joint Conmittee on Health Care Financing. RA 19.

In April 2006, the Legislature enacted “An Act
Providing Access to Affordable, Quality, Accountable
Heal th Care,” which becane St. 2006, c. 58. RA 109.
Chapter 58 originated in the Joint Commttee on Health
Care Financing, see 2005-06 H 4463, 4479, and Senator
Moore and Representative Walrath co-chaired the
conference commttee that drafted the final version of
the bill.? Senator Mwore |ater credited the pendency
of the two initiative petitions--one for the
constitutional amendnent broadly guaranteeing
conprehensi ve, equitably financed health care to al
residents, and the other for the detailed | aw actual ly
fi nanci ng and expandi ng specific types of health care
coverage--with helping to create the political nmonentum
for the enactnent of Chapter 58. RA 19-20. 1In |ight
of that enactnent, the proponents of the petition
proposing the detailed health care law did not file any
additional signatures on the petition, as art. 48 would
have required in order for that law to be submtted to
t he people at the 2006 el ection. RA 19.

In July 2006, the Legislature assenbled in joint

2 See http://ww. mass. gov/ | eqi s/ 184hi st ory/ h04479
.htm (last visited Sept. 20, 2007).
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session to consider, inter alia, the proposed health

care anendnent. RA 19. Senator Moore noved to refer

t he amendnent for further study by a special conmttee
made up of the nmenbers of the Joint Conmttee on Health
Care Financing, stating his concern that the enactnent
of Chapter 58, and the need for tine to inplenent it
and anend it if necessary in |light of experience, mde
it potentially unwise to freeze into the constitution

t he proposed guarantee of health care for al
Massachusetts residents. 1d. Senator Moore said:

Now t he concern that a nunber of nenbers
have with the overall anmendnent . . . is
that, on July 14, 2004 [the date the 2003-04
j oi nt session approved the anmendnent], |
don’t think anyone . . . had any idea that we
woul d in this [2005-2006] |egislative
session, actually enact a very conprehensive
effort to reformour health insurance program

: | think the very existence of the
anendnent pending, as well as a potenti al
bal | ot question on a specific legislative
proposal for health care . . . helped to
under score the understandi ng of the need,

that the people of Massachusetts wanted us to
act on a conprehensive health care

| egi sl ation.

[ Chapter 58] is now being inplenented.
The Connector Authority that was created
under that, that provides it, is appointed,
i s underway; regulations are now being
witten for that.

The question is whether we want to nove
forward with a change in the Constitution, a

-5-



pretty significant step, or whether we want
to give this Chapter 58 of the Acts 2006 an
opportunity to play itself out, to work, to
continue to nonitor it, to determne if we
really need to nake a significant change in
the Constitution. So, M. President, | think
this matter does require a |lot further

del i beration before we put it on the ballot,
and | would nove that this amendnent be
referred under Special Rule F to a speci al
commttee of the Convention.

RA 19-20. After another senator spoke in opposition to
the notion, Senator Mwore withdrewit, but after an
hour of debate on the nerits of the anendnent, Senator
Moore renewed the notion. RA 21-22. Representative
Mari ano (anot her menber of the conference conmttee on
what becane Chapter 58) supported the notion, arguing:

For those of us who have been invol ved
in bringing [Chapter 58] through the
conference process and seeing it conme out in
bill formand then being charged with trying
to work and inplenent it, we have seen things
that need to be tinkered with, that need to
be fixed. M real concernis with the
rigidity of a constitutional anmendnment you
| ose this ability. You no |onger can dea
with the problens that conme up in the
inplenentation in a swift and efficient
manner. You have to go back to a
constitutional change.

RA 22-23. Senator Spil ka also supported referring the

anmendnent for further study, stating: “l support what
this anendnent wants to do. | amin favor of this
anendnent, the |anguage basically. But | feel |ike

it's very inportant that we see how [ Chapter 58] reform

-6-



pl ays out as well.” RA 24-25.

By a roll call vote of 118-76, the nption passed
and the amendnent was referred to the speci al
commttee. RA 25. By January 2, 2007, which was the
| ast day of the 2005-06 Legislature and the date of a
schedul ed joint session, the special commttee had not
yet reported back on the anendnent. RA 26.

A few days earlier, this Court had deci ded Doyl e

v. Sec'y of the Comm, 448 Mass. 114 (2006), clarifying

that the joint session had a duty to take final action
on all anmendnents pending before it. Wen the joint
session nmet on January 2, it voted on the proposed
initiative anmendnent to ban same-sex narriage that was
at issue in Doyle. RA 26

After doing so, the joint session turned to the
heal th care anendnment, which was still in the speci al
commttee. |d. The proceedings (shorn of plaintiffs’
unsupported assertions and characterizations®) were as

foll ows. Senator Tol man noved to di scharge the

2 Plaintiffs’ account (Br. at 6-7) includes
matters that have no support in the record, including
that “nost of the press corps had |eft the building,”
that “the leadership . . . exerted pressure on the
nmenbers to keep the health care anendnent in
comrttee,” and that the Senate President “decreed”
that discharging the matter fromcommttee required a
two-thirds vote. The basis for the Senate President’s
ruling is set forth in the next footnote.
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amendnent fromthe special conmttee. RA 27. By rule,
debate was limted to 15 m nutes, and the notion
required a two-thirds vote.* RA 27. Senator Mdore
opposed the notion, reiterating his concerns about
freezing particular requirenents for health care reform
into the constitution while Chapter 58 was in the early
stages of inplenentation

The plan that has been enacted by the

Legi slature is just being inplenented.
[I]n the sessions that are going on around

this Constitutional Convention . . . we are
in fact adopting some further corrective
changes to the legislation.® | expect over

t he next couple of years we will still have

to make sone further tinkering. So | think
that until we get it to where we fee
confortable that it could be nade nore
permanent in the Constitution rather than in
statute, it would be premature to adopt this
as a constitutional anendnent.

RA 27. Senator Mwore also cited uncertainties

regardi ng federal approval of the state changes,

* The 15-minute debate linmt resulted from Joint
Session Rule J (RA 66) and House Rule 64 (avail abl e at
http://ww. mass. gov/ | egi s/ ht 02007. pdf). The two-thirds
vote requirement resulted fromthe fact that neither
the Joint Session Rules, nor the House Rul es that
ot herwi se govern (see Joint Session Rule J), expressly
provide for a vote to discharge a neasure froma
special commttee of the joint session. Thus the usual
requirenents of a two-thirds vote to suspend the rul es
applied. See Joint Session Rule L (RA 66); House Rule
84. The point is noot in any event, as not even a
majority voted to discharge the neasure. See infra.

®> Chapter 58 was anended in |ate 2006 and early
2007. St. 2006, c. 324; id. c. 450; St. 2007, c. 1.
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federal financial assistance, and the state's financi al
condition. |d.

So we have a |l ot of questions that are
still pending before we carve an anendnent
basically in stone and lock it in, in a way
that makes it very difficult for the
Commonweal th to function on anything el se.

My concern is that because the | anguage is
there it wll present many opportunities for
[itigation because soneone doesn't get a
certain type of care or level of care that
they think is inportant and they will then go
before the courts and spend a | ot of noney on
l[itigation that ought to be spent on health
care itself and perhaps on other matters.

RA 27-28. Representative Walrath al so opposed the
notion to discharge, arguing:

There's certainly concern about whet her
or not this constitutional anmendnent is ready
to be adopted. . . . The amendnent [] is
quite broad. It is worded such that | am
sure that the actual interpretation of sone
of those words, if it were adopted, would be
determ ned by the Court.® |If a change would
be needed, and heaven knows the conplexity of
health care al nost guarantees that we're
going to have to have sone changes, if it
were a constitutional anmendment, that would
t ake four years before any |egislative change
could take place, at a mninum Wth a
statute we can certainly have changes nuch

earlier than that.

® The sponsors worded the anendment to guarantee
“conpr ehensi ve, affordable and equitably financed
heal t h i nsurance coverage” for all Massachusetts
residents, RA 34, and they presumably intended the
anendnent to be enforceable, at a mininum in a manner
simlar to the Education C ause. See Hancock v. Conmmr

of Educ., 443 Mass. 428 (2005); MDuffy v. Sec'y of
Educ., 415 Mass. 545 (1993).
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RA 28.

I n response, nunerous supporters of the anendnent
enphasi zed that the i mredi ate question before the joint
session was not the nmerits of the amendnent, but nerely
whet her it should be discharged fromthe speci al
conmittee so that a debate on the nerits could be held.
Senator Jehlen rose to “remnd the nmenbers that this is
a procedural vote . . . to get it out of conmttee

to allow us to do the constitutional duty, that
the Suprene Judicial Court has asked us to perform to
take a vote on the amendnent by a call of the yeas and
nays.” RA 28. Senator Montigny asked for a “two
thirds [vote] . . . to nove it out of conmttee to
have an appropriate debate.” 1d. Senator Tol man noted
this Court’s Doyl e decision and the just-conpleted vote
on the same-sex narriage amendnent, and then stated:

Now we' re not asking you to vote on the

actual health care amendnent. That will cone
next. What |'masking you to do is to vote

to discharge the bill out of commttee. That
is what I'masking you to do. . . . | ask
: for your vote -- just to discharge this
bill and then we'll take the nmerits of the
amendment .

RA 29.

Wth this understanding, the joint session voted

92 Yeas to 101 Nays agai nst discharging the health care

-10-



anendnent fromthe special commttee. RA 29. The
joint session then adjourned. [d. Accordingly, the
clerk of the joint session nmade no certification to the
Secretary regardi ng any 2005-06 joi nt session approval
of the anmendnent, id., as art. 48 would require if the
amendnent had received final 25% approval, and as art.
48 requires before the Secretary may |lawfully submt a
proposed anmendnent to the people.

SUMVARY OF ARGUMENT

The plaintiffs’ desire for relief is
under st andabl e, but ordering the Secretary to place the
heal th care anmendment on the 2008 ball ot would violate
art. 48 s requirenent that an initiative amendnent
receive the “affirmative votes” of 25% of the nenbers
of two successive Legislatures before being submtted
to the people. It would also violate art. 30's
prohi bition on the Court exercising |egislative powers,
by requiring the Court to nmake the | egislative
determ nation that the amendment has sufficient
| egi sl ative support to appear on the ballot. The
drafters’ failure to anticipate the issue of joint
session inaction has been terned “the nost serious
flaw in art. 48, but it is not one this Court can

“fix.” (pp. 15-18.)

-11-



The 2005-06 Legislature did not “affirmatively
approve” the anmendnent. This Court cannot infer such
approval from procedural votes. A legislator mght
wel | have voted not to send the anendnent to a
committee, or voted to discharge it fromthe commttee,
precisely so that the | egislator would have the
opportunity to vote “Nay” on the nerits. The Court
cannot re-define after the fact the nature of these
actions by a co-equal branch. To do so would not only
violate art. 30 but also invite future cases in which
the Court would be asked to rule, based on affidavits
fromlegislators, that an amendnent had sufficient
support to warrant a judicial order placing it on the
bal | ot, even though the anmendnent had never been voted
upon or even debated in any joint session. The
constitutional anendnment process does not permt such
short-cuts. (pp. 18-30.)

Nor does art. 48 allow the Court to “deeni that an
initiative amendnent has been “constructively
approved.” The changes in successive drafts of what
becane art. 48, and the debates in the 1917-78
Constitutional Convention that drafted it, nake clear
that, although the drafters intended the joint session
to vote, they never woul d have approved a mechani sm

-12-



under which an initiative amendnment could be submtted
to the people without an affirmative 25% vote in two
successive Legislatures. (pp. 30-36.)

Previ ous decisions of this Court confirmthat an
initiative amendnent may not nove forward absent a 25%
affirmati ve vote. Those decisions were issued in the
context of non-votes by the first Legislature to have
an anmendnent placed before it, but the decisions are
equal |y applicable when the second Legi sl ature does not
vote. Article 48 requires affirmative votes in two
Legi slatures, and art. 30 prohibits this Court from
effectively conducting such votes using extrinsic
evi dence or deem ng such votes to have been
constructively held. (pp. 36-38.)

Plaintiffs suggestion that the Court should find
“constructive approval” in order to “sanction” the
Legi sl ature should al so be rejected. The Court has
previously rejected, on art. 30 grounds, a simlar
suggestion that it issue relief against the Secretary
in order to ‘pressure’ the Legislature. Such relief
woul d create a serious risk of a confrontation with the
Legi sl ature--here, confrontation with a future
Legislature if the anendnent is ordered onto the
bal | ot, approved under a cloud as to its |egitinmacy,

-13-



and then gives rise to a lawsuit, patterned after the
Education O ause cases (MDuffy and Hancock), asserting
that the Legislature has not done its duty to enact
satisfactory universal health care laws. (pp. 38-41.)

Where the constitution “deens” inaction by one
branch or official to constitute approval of or
acqui escence in a decision by another branch or
official, the constitution says so clearly. It does so
in at least four separate places. No such | anguage
appears in art. 48, and none should be read into it,
particularly where a “deem ng” nechani sm appeared in an
early draft of art. 48 but was deleted. (pp. 41-45).

No judicial renmedy is available in this situation.
As this Court, the Suprene Court, and the commentators
relied on by plaintiffs have all recognized, not every
right--not even every constitutional right--carries
with it a judicial renedy. This does not render
constitutional provisions nmeaningless. They renain as
yardsticks that the people may use in exercising their
political renmedies. (pp. 45-46.)

Article 30 constrains judicial renedi es when the
Legi sl ature declines to act, as this Court has
recogni zed in nunerous prior decisions asserting
vi ol ations of constitutional rights. Oten sone renedy

- 14-



agai nst an executive official is available, but not
where the renedy would trench on | egislative powers.
(pp. 46-51.)
Neither art. 11 of the Declaration of Rights nor
this Court’s “general equitable powers” authorize a
remedy that would violate arts. 30 and 48. (pp. 51-
54.) That the drafters did not fully anticipate how
the joint session mechani sm m ght operate does not
enpower this Court to nmake a discretionary decision
reserved to the Legislature. Nor can the Court
effectively add | anguage to fill the perceived gap in
art. 48. An actual amendnent to art. 48 to facilitate
the operation of the initiative process is not
unt hi nkabl e--the Legi sl ature and peopl e have approved
such an amendnent in the past--and would be a far nore
legitimate remedy than what plaintiffs seek here. (pp.
54-57.)
ARGUMENT
I. Ordering the Secretary to Submit to the
People a Proposed Constitutional Amendment
that Has Not Been Approved by Two Successive

Legislatures Would Violate Article 48 and
Article 30.

The plaintiffs’ frustration is understandabl e, but
their requested relief--an order that the Secretary

pl ace the health care anmendnent on the 2008 ball ot - -

-15-



woul d violate art. 48 s requirenent that an initiative

anendnent receive the “affirmati ve votes” of at | east

25% of the nmenbers of two successive Legislatures, each
meeting in joint session, before being submtted to the
people. Art. 48, Init., pt. 4, 88 4, 5 (enphasis
added). It would also violate art. 30's prohibition on
the Court exercising |legislative powers.

The *one-fourth vote requirenment applicable
to initiative anendnents was i ntended as a
‘legislative mnority check’ on initiative
anendnents to the Constitution. |Its purpose
is to ensure that initiative amendnents
submtted to the people for approval have at
| east a reasonabl e amount of public support,
as reflected by the favorable votes of at

| east one fourth of the legislators el ected
to the General Court.

Qpinion of the Justices, 386 Mass. 1201, 1212 (1982)

(enphasi s added). A “proposed initiative anendnment
cannot be submitted to the people unless it has
received the specified vote of a joint session of two

successive CGeneral Courts.” Opinion of the Justices,

291 Mass. 578, 586-87 (1935).

To be sure, the drafters “did not intend a sinple
majority of the joint session to have the power
effectively to block progress of an initiative
[amendnent].” Doyle, 448 Mass. at 118 (enphasis

added). But neither did the drafters intend that an
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initiative amendnent be subnmitted to the people if it
was “unable to command the approval of a one-fourth
mnority of two successive General Courts[.]” Id. at
118 n.6. In short, the drafters did not fully foresee
or provide for the problemof joint session inaction.
Conment ators have terned this “the nost serious flaw in
the entire initiative and referendum procedure.”’

The drafters woul d never have approved a system
under which a proposed anendnent could be submtted to
t he peopl e wi thout actual debates and sufficient votes
on the merits in tw successive Legislatures. See Part
|.B.1 infra. Because the health care anendnent did not
receive the affirmative votes of 25% of the nenbers of
t he 2005-06 joint session, art. 48 prohibits the
Secretary fromsubmtting it to the people in 2008.

And art. 30 prohibits the Court from nmaking the

" Al exander G Gay, Jr. & Thomas R Kiley, The
Initiative and Referendumin Massachusetts, 26 New Eng.
L. Rev. 27, 95 (1991). See id. at 95-98 (discussing
hi story of problem and predicting that unless 25%
approval requirenent “is brought into harnmony with the
notion of majority rule under parlianentary |aw, there
wi |l never be a successful effort to anend the
constitution by initiative petition”). This may
overstate the case; an initiative anmendnent for a
graduated i ncone tax was approved by two Legi sl atures
and appeared on the ballot (but defeated) in 1994, and
a proposed anendnent to ban sane-sex marriage received
votes on the nmerits in two Legislatures in 2007, but
was defeated at the second vote.
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determ nation that the amendment has sufficient
| egi slative support to be put on the ballot. Odering
the Secretary to do so would violate both art. 48 and
art. 30.

The proponents of the health care anmendnent may

“have cause for discouragenent,” because there is no
recogni zed, appropriate judicial renmedy avail able for

joint session inaction. See League of Wnen Voters of

Mass. v. Sec’'y of the Comm, 425 Mass. 424, 431-32

(1997) (citing LIMTS v. President of the Senate, 414

Mass. 31 (1992)). Their renedy is political. 1d. at
432; see Doyle, 448 Mass. at 121.

A. The 2005-06 Joint Session Did Not
Affirmatively Approve the Amendment.

As a matter of undisputed fact, the 2005-06 joi nt
session did not approve the anendnment by the
“affirmati ve votes of at |east one fourth of all [its]
menbers.” There is no basis for this Court
nevertheless to rule “as a matter of |law’ that the
requi site nunber supported the amendnent, as plaintiffs
suggest. Br. at 41.

First, plaintiffs’ point that the preceding (2003-
04) Legislature’ s joint session approved the anendnent

is irrelevant. Intervening circunstances, principally
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t he enactnent of Chapter 58 (stinulated in part by
plaintiffs’ petition and another initiative petition
for a health care law), and the recogni zed need to
continue to anend and inprove it, obviously changed the
m nds of many |egislators. Constitutional anendnents
require action by two successive Legislatures precisely
to protect against hasty decisions--to allow sufficient
time to devel op and consider alternative solutions
before taking action that is so difficult and timne-
consum ng to undo.

Plaintiffs also err in equating a legislator’s
vote not to refer the anmendnment to the commttee, or a
vote to discharge the amendnent fromconmittee, with a
vote in favor of the nerits of the anendnment. Br. at
41. A legislator mght well have voted agai nst
referral to, or supported discharge from the commttee
precisely so that the legislator could then do his or
her constitutional duty by taking a vote on the nerits,
fully intending to vote “Nay.” Legislators have

reportedly taken this approach in the past,® and nany

8 Such was the case with the 2002 proposed
initiative amendnment to ban same-sex narriage. See
Yvonne Abraham Gay Marriage Ban Thwarted--Legislators
Kill Ballot Question, Boston d obe, July 18, 2002, at
Al (quoting Sen. Magnani as saying he voted agai nst
adj ournment of 2002 joint session because he thought

(continued. . .)
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may have done so at the January 2, 2007 joint session
hel d shortly after this Court in Doyle clarified
| egislators’ duty to vote.

That the vote on sending the nmeasure for further
study in July 2006 cannot be treated as a vote on the
nmerits is clear enough. After a colloquy about what
m ght occur if the commttee did not report back before
t he Novenber 2006 el ection, one anmendnent supporter
stated that “a vote for the study is a vote against the
bal |l ot question,” but the Senate President clarified
that “any action that is taken up until the end of this
cal endar year will allow it to be on the ballot in the
next election cycle. So | think the statenent
that it’s dead if we take this vote [to send the matter

for further study], is not accurate.” RA 24 7 21.°

8. ..continued)
“Protection of Marriage” anmendnent shoul d be debated on
merits, but that he woul d have voted agai nst the
anendnent had it cone to the floor; stating that five
of seven senators who voted agai nst adj ournnent were
al so opposed to anendnent on nerits). See
Massachusetts Citizens for Marriage v. Sec’'y of the
Comm , 440 Mass. 1033 (2003) (rescript) (discussing
2002 joint session’s action).

° Plaintiffs note (Br. at 5 n.5) the Senate
President’s statenment that if the commttee did not
report back, what woul d happen to the amendnment woul d
depend on the Secretary. |In context, the Senate
Presi dent was not suggesting that the Secretary had any
discretion in the matter, but rather was clarifying

(conti nued. . .)
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As for the January 2007 vote on discharging the
nmeasure fromconmm ttee, anmendnent supporters expressly
enphasi zed that that vote was not a vote on the nerits,
but nmerely a procedural vote that would all ow a debate
and vote on the nmerits to occur, as called for in
Doyle. RA 28-29; see, e.q., id. T 41 (Sen. Tol man,
after alluding to Doyle and just-conpleted vote on
sanme-sex marriage anmendnent, stated “we're not asking
you to vote on the actual health care anendnment. That
wll come next. Wat |I'masking you to do is to vote
to discharge the bill out of commttee”). Plaintiffs
now ask this Court to re-define, after the fact, what
the joint session was voting on--to convert into a
final vote on the merits what advocates of a “Yea” vote
expressly portrayed as a purely procedural question.
The art. 30 problemis self-evident.

Mor eover, the Justices have recognized the need to
defer to the joint session’ s characterization of
procedural votes on proposed initiative amendnents.

i nion of the Justices, 291 Mass. at 582-84; see al so

°C...continued)
that if the commttee did not report back and the joint
session did not take action in tinme for the neasure to
go on the Novenber 2006 ballot, the neasure, if
approved by the 2006 joint session after that tine,
coul d be placed on the next (i.e., 2008) ballot by the
Secretary. RA 9.
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Qpinion of the Justices, 334 Mass. 745, 753-56 (1956)

(sane, for legislative amendnent). In those Opinions
t he Justices concluded that, after an amendnent had
been approved by the requisite vote, the making of a
notion for reconsideration neant that the initial vote
approvi ng the anmendnent was not “final action,” and
that “adverse disposition nust be made of that notion
[for reconsideration] before the earlier vote would
stand as the final action of the joint session.”

Opinion of the Justices, 291 Mass. at 584; see Opinion

of the Justices, 334 Mass. at 756. Moreover, a vote in

favor of reconsidering the initial approval could not
be treated as an “unfavorable vote,” for purposes of
art. 48's requirenment that “an unfavorable vote at any

stage prior to final action shall be verified by call

of the yeas and nays[.]” Opinion of the Justices, 291
Mass. at 584; see art. 48, Init., pt. 4, § 4.
Reconsi derati on was not a vote “antagonistic to the

nmerits of the anmendnment,” but nmerely a vote in favor of
“further reflection,” and so no roll-call vote was

required. Opinion of the Justices, 291 Mass. at 584.

In light of these Opinions, neither the July 2006
vote to commt the health care anendnent to the

comm ttee, nor the January 2007 vote not to discharge
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it fromthat commttee, can be considered “final

action” on the anmendnent, let alone an “affirmative
vote[]” on the nerits of the anendnent. Even if a vote
agai nst discharge fromconmttee, unlike a vote to
reconsi der, mght be viewed as “antagonistic to the
nerits of the anmendnment,” the converse does not follow
a vote in favor of discharge does not automatically
equate to support on the nerits. It could as easily be
a vote to allow a nerits vote to occur as required by
art. 48 so that the |legislator could vote “Nay.”

While in the circunmstances sone | egislators’
procedural votes m ght suggest how they woul d
ultimately have voted on the nerits had a vote been
held, the fact is that such an “affirmative vote” never
occurred here. This Court cannot sinply assune based
on procedural votes that any particular |egislator or
nunber of | egislators would have voted in favor of the

amendnent on the nmerits.® The Court cannot give a

0 The hazards of such an assunption are further
illustrated by the January 2, 2007 votes on the
anendnent to ban sane-sex marriage. The amendnent was
initially approved by a vote of 61 Yeas to 132 Nays,
yet a subsequent notion to reconsider prevailed by a
vote of 117 Yeas to 75 Nays. See Senate Journal, Jan.
2, 2007 (available at http://ww. mass. gov/ | eqi s/j ournal
[s] 010207. htm) (last visited Sept. 30, 2007). A vote
agai nst reconsi deration obviously cannot be equated to
a vote in favor of the action sought to be

(continued. . .)
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vote in favor of discharging the neasure fromconmttee
a different, and far nore constitutionally significant,
effect than is dictated by the procedural nature of the
vote and by the statements of |egislators who

t hensel ves voted in favor of discharge.

For simlar reasons, plaintiffs err in asking the
Court to infer, fromthe fact that several of the
anendnent’ s opponents spoke agai nst di scharge from
commttee, that they knew or believed they would | ose a
vote on the nerits. Br. at 41. \Wat particular
| egi sl ators on either side m ght have thought the
result of such a vote would be provides no basis for
this Court to dispense with the actual “affirmative
vote” that art. 48 requires.

| f the Court does so here, then if a simlar case

arises in the future, the Court will undoubtedly be

10¢ ... conti nued)
reconsidered; it is highly unlikely that the additional
14 | eqgi sl ators who voted agai nst reconsideration had
suddenly changed their m nds about sanme-sex narriage.

1 The fact that the Senate President exclained
“Good Grl!” when one Senator who had previously voiced
her support for the amendnent in principle ultimtely
vot ed agai nst di scharge (RA 24-25, 29) suggests, if
anything, that the Senate President did not know in
advance what the results of the vote on di scharge woul d
be, let alone the results of any vote on the nerits
that m ght occur. The larger point is that judicial
relief cannot be based on specul ati on about the results
of a hypothetical |egislative vote.
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presented with affidavits fromlegislators stating how
t hey and other |egislators would have voted had a vote
on the merits been held -- even if there had been no
joint session debate on the nmerits, which debate, as
intended by art. 48 s drafters, would have infornmed and
m ght have altered those | egislators’ votes. Moreover,
such affidavits could as easily be presented in
relation to the first Legislature to consider an
amendnent as to the second. Despite plaintiffs’ effort
to sidestep that issue and mnimze the inplications of
their argunent (Br. at 45 n.18), there is no principled
basis in art. 48 for distinguishing between inaction by
the two Legislatures. If the Court is willing to
determ ne how a vote in the second Legislature “would
have turned out,” it is hard to see how the Court could
refuse to do the sanme in the event of inaction by the
first Legislature.

Accordingly, for the Court to count hypothetical
votes here would raise the specter of a constitutional
anmendnent being submtted to the people for approval
despite no debate or vote on the nmerits having occurred
in either joint session, based on post hoc affidavits
of legislators saying that they and a sufficient nunber

of others would have voted “Yea” in both Legislatures
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if such debates and votes had been held. That is no
way to anmend a constitution, and it would ultimtely
weaken the political process.'?

Mor eover, the prospect of this Court essentially
hol ding legislative roll-call votes because the
Legi slature would not do so is, froman art. 30
st andpoi nt, awkward and unsettling to say the |east.
One branch’s failure to performits art. 48 duty does
not justify another branch crossing art. 30 lines to
provide a “remedy.” The 2005-06 Legislature did not
vote on the anmendnent, but plaintiffs overstate the
case in insisting that the Legi sl ature was
“overreaching,” “def[ying] its boundaries,” “doing nore
than the constitution allows,” and violating art. 30.
(Br. at 11, 15, 17, 26-27). Such rhetoric is a
di version ained at creating the inpression that the
Legi slature nmust be ‘put back in its place’; it
distracts fromthe fact that plaintiffs are attenpting
to draw this Court out of its own place, into the

| egi sl ati ve sphere, to make a discretionary decision

2. Cf. Hancock, 443 Mass. at 472-73 (Cowi n, J.
j oi ned by Sosman, J., concurring) (“The nore this court
interferes in policymaking . . . debates, the nore we
allow the Legislature to avoid difficult questions, and
the nore our citizens get accustonmed to turning to the
courts for solutions rather than to their el ected
officials.”).
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that the Legislature was constitutionally required to
make but did not. That would violate art. 30.

The requirement for affirmative 25% | eqgisl ative

approval is what distinguishes this case from MCarthy

v. Briscoe, 429 U. S. 1317 (1976) (Powell, G rcuit

Justice), relied on by plaintiffs. Br. at 42-44. That
decision invalidated a state statute that barred

i ndependent candi dates for president from obtaining
bal |l ot access. In ordering a renedy, Justice Powel |
recogni zed the need to respect the state’s legitinate
interest inlimting ballot access to candidates with a
reasonabl e amount of voter support--but in the absence
of any existing statutory mechani sm for presidenti al
candi dates to denonstrate such support, Justice Powel |
found it appropriate to look to the avail abl e evidence
to determ ne that Eugene McCarthy had the requisite

| evel of support. 429 U S. at 1322-23. Here, in
contrast, there is a valid, constitutionally prescribed
mechani sm for determ ning whether an initiative
anmendnent has sufficient |egislative support to justify
pl aci ng the amendnent on the ballot. This Court cannot
substitute anot her nmechanism particularly one that
requires the Court to performa task constitutionally

assigned to the Legislature.
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Legi sl ati ve debates on the nerits and votes on the
nerits are critical to the legitinmacy of the anmendnent

process. See pinion of the Justices, 291 Mass. at

582-83. Indeed, the requirenent that the Legislature
take roll-call votes on proposed initiative anendnments
was originally inserted solely to ensure that “the
peopl e who are to vote upon the initiative
constitutional anendnment [will] have before themthe
information given themby roll-call as to the opinion

of the Legislature upon that nmeasure.” 2 Debates in

the Constitutional Convention of 1917-18 at 632-33

(1918) (M. Quincy’'s anendnent and statenent in support
thereof); id. at 637 (anendnment adopted). See also
art. 48, Gen. Prov., pt. 3 (requiring that ball ot

itself informvoters of how Legislature voted on
proposed constitutional anmendnent).!®* Here, plaintiffs
woul d have the health care anendnment placed on the
bal | ot wi thout the people knowi ng where the 2005-06
Legi sl ature stood on the neasure, and after a 15-m nute

debat e on whether the neasure should be discharged from

3 The roll-call vote requirenent was not
originally intended to ascertain whether the requisite
| evel of |egislative support was present for an
amendnent to go on the ballot, because at that point in
the 1917-18 Constitutional Convention, no |egislative
approval at all was required. See Part |.B.1 infra.
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conmittee so that a debate on the nerits could be held.
Plaintiffs essentially ask the Court to assune
fromthe circunstances that constitutional actors would
have exercised their constitutional voting power in a
particul ar way, and therefore that the vote itself may
be di spensed with. The Court has previously refused to
do so in other contexts. For exanple, the Court has
rul ed that even where the Governor had proposed a
particul ar appropriation bill as required by law, “the
Governor’s approval of the bill cannot be presuned, nor
can presentnment to the Governor be dispensed with as a

mere formality.” Alliance, AFSCVE/ SEIU, AFL-CIO v.

Sec’y of Admin., 413 Mass. 377, 382-83 (1992). Mere

passage of the bill by the Legislature al one was not
enough to give the bill legal effect on the theory that
t he Governor was required to approve or would likely
approve it. Rather, the Governor’s opportunity to
review the bill (and veto it or return it with
suggestions for anendnents) was constitutionally
mandat ed and coul d not be skipped over as legally

unnecessary. |d.; see also Opinion of the Justices,

375 Mass. 827, 838 (1978) (simlar).
Just as the constitutionally-mandated presentnent

of a bill to the Governor cannot be onmtted on the
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assunption that, in the circunstances, the Governor
woul d sign the bill if presented, neither can the
“affirmative vote” on the nerits by the nmenbers of the
joint session be omtted on the assunption that, in the
circunstances, there would have been sufficient votes
in favor of the proposed anmendnent. The process of
maki ng | aws and anendi ng the constitution does not
permt such short-cuts. “Constitutions do not usually
undertake to prescribe nmere rules of proceeding, except
when such rul es are | ooked upon as essential to the
thing to be done; and they must then be regarded in the
light of limtations upon the power to be exercised.”

Attorney Ceneral v. Methuen, 236 Mass. 564, 575 (1921)

(citation and internal quotation omtted).

B. Article 48 Does Not Allow for
“Constructive Approval” of
Constitutional Amendments.

Nor does art. 48 provide or allow for any
“constructive” or “deened” approval of proposed
constitutional anmendments by the joint session.
Article 48 does not say, as it could have, that an
anendnent advances “unl ess di sapproved” by 75% of the
menbers of either of the two joint sessions. Article
48 does not permt any substitute for actual joint
session approval, as evidenced by art. 48' s express
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requi renent for the “affirmative votes” of at |east 25%
of the menmbers of two joint sessions. Only those votes
can authorize the clerk of the joint session to certify
the neasure to the Secretary and authorize the
Secretary to submt the nmeasure to the people. Art.

48, Init., pt. 4, 88 4, 5. These requirenents are
“essential to the thing to be done” and are
“l'imtations upon the power to be exercised” by the

Secretary. See Attorney General v. Methuen, 236 Mass.

at 575; cf. Opinion of the Justices, 370 Mass. 869, 877

(1976) (Secretary’s “obligation and authority” to
subnmit proposed initiative law to people did not arise
unl ess final round of petition signatures required by
art. 48 was filed with Secretary).

1. The debates on art. 48 confirm that
affirmative approval is required.

The debates in the 1917-18 Convention nmeke cl ear
that nothing less than affirmative joint session
approval suffices to authorize subm ssion of an
anmendnent to the people. Notably, one sort of “deened
approval ” procedure was included in several early
drafts of art. 48, but it was ultimately deleted in
favor of the requirenent for a one-fourth affirmative

vote of approval in two successive Legislatures.
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Specifically, the first draft of art. 48 provided
that if the Legislature failed to agree to an
initiative anmendnent, “such anendnment shal
neverthel ess be deenmed to be referred to the next
CGeneral Court and shall have the same standing therein
as if once agreed to”; if it was |likew se not agreed to
by the second Legislature, the Secretary woul d
neverthel ess be required to submt it to the people. 2
Debates at 3. In essence, although phrased as a
“deened approval” nmechanism this effectively dispensed
with the need for any | egislative approval or action
before an initiative amendment could be submitted to
the people. Not even a legislative vote of disapproval
woul d have kept the nmeasure fromgoing to the ballot.

But so controversial was the “constitutiona
initiative,”! and so inportant to its opponents (and
sonme supporters) was the need for the Legislature to
mai ntai n sone actual control over the constitutional

anmendnent process, that the “deened approval” mechani sm

4 See, e.g., 2 Debates at 6-9 (mnority report
on first draft of art. 48, objecting to constitutional
anmendnent by initiative); id. at 686 (M. Quincy).
“[P]roviding a mechani sm by which the people could
directly anend the Constitution drew rmuch nore fire
fromthe article s opponents than did the simlar
mechani sm for the popul ar enactnent of a statute.”
Mazzone v. Att'y Gen’l, 432 Mass. 515, 526 (2000).
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was ultimately rejected. Before doing so, however, the
Convention defeated attenpts to weaken | egislative
control even further. For exanple, one supporter of
the constitutional initiative thought that even
requiring the nmeasure to be placed before two
successi ve Legi sl atures--whether or not either of them
approved it--was too restrictive. M. Mrrill proposed
that if the first Legislature did not approve the
measure, then it should go directly on the ball ot
W t hout giving the second Legislature any chance to
pass on the neasure. 2 Debates at 637-38. But even
t he | eadi ng advocate of the initiative and referendum
M. Wl ker, *® recogni zed that this nechani smwoul d make
t he whol e constitutional initiative so wi de-open as to
j eopardi ze its approval by the Convention. |d. at 638.
So--significantly for this case--the proposal to nake
consi deration by one Legislature sufficient to put an
anendnment on the ballot was defeated. 1d.

Next, the drafters added | anguage requiring that
an initiative amendnent be actually approved by one-
third of the House and one-quarter of the Senate in two

successive Legislatures before it could be submtted to

> E.g., Carney v. Att’'y Gen'l, 447 Mass. 218,
227 (2006) (identifying M. Wl ker as such).
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the people. 1d. at 649-56, 675. This requirenment was
reconsi dered and approved a second tine. |1d. at 656.
After further debate, the drafters agreed to the

“Loring amendnent,” which |owered the bar somewhat by
requiring the affirmative votes of 25% of two
successive Legislatures, neeting in joint session,
before the Secretary could submt an anendnent to the
people. See id. at 678-92; id. at 1053 (final version
of art. 48, retaining substance of Loring anendnent).

M. Luce, an opponent of the original draft of art. 48

(see, e.q., Carney, 447 Mass. at 227), announced

himsel f satisfied with the saf eguards agai nst i nprudent
initiative amendnents, including that any such
amendnment “nust receive a substantial vote in two
Legislatures[.]” 2 Debates at 688.

The del etion of the “deened approved” | anguage,
the rejection of a proposal that one Legislature’s
consideration suffice, and the substitution of a
specific requirenment of |egislative support, all show
that the drafters did not envision and would not have
permtted any proposed anendnent to go on the ball ot

unless it obtained the “affirmati ve votes” of 25% of
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two successive Legislatures.' To treat legislative
i naction as substituting for such affirmative approval
woul d bypass a critical safeguard w thout which the
Convention |ikely would never have approved art. 48.
Even after the requirenent of 25% affirmative
| egi sl ati ve approval was adopted, a way around it was
proposed by anot her supporter of a |ess restricted
constitutional initiative process. M. Sullivan
suggested that a constitutional amendnent, if proposed
by petition signed by a certain nunber of forner
| egi sl ators, be submitted to the people w thout any
action or approval by the Legislature itself. 2
Debates at 788. M. Sullivan was worried that under
the Loring anmendnment, “seventy-five votes of Senators
and Representatives are necessary to get the anmendnent
before the people.” 1d. at 789. \Wile his math was

slightly off,? M. Sullivan's goal was clear: to

6 Cf. Town of Brookline v. Sec'y of the Comm,
417 Mass. 406, 421 n.13 (1994) (Legislature’s
di scussion and rejection of |anguage in proposed
constitutional anmendnment neant that anmendnent as
adopted did not include requirenment stated in del eted
| anguage) .

7 At the tinme of the 1917-18 Convention, the
House consi sted of 240 nenbers and the Senate of 40
menbers, see anend. arts. 21, 22, neaning that one-
fourth of the nmenbers of a joint session would have
been 70 legislators, not 75. Today the nunber is 50.
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provi de a nmeans by which no |legislative action at al
was required before an initiative anmendnent could
appear on the ballot. But this proposal, too, was
rejected. [d. at 789.

This history confirns that the drafters viewed
affirmati ve approval by 25% of two successive
| egi slators as an essential prerequisite to subm ssion
to the people. Treating the health care anendnent as
“constructively approved” by legislative inaction would
directly contravene the drafters’ intent as reflected
in the Debates.

2. Previous rulings confirm that an

amendment may not move forward
absent a 25% affirmative vote.

This Court has repeatedly stated, in the context
of inaction by the first joint session to consider an
initiative amendnent, that “[a]bsent an initiative
amendnent’s receipt of the ‘affirmative votes of not
| ess than one-fourth of all the nmenbers’ of a joint
session of the General Court, art. 48 provides no
authority for its referral to the next General Court by

the Secretary or anyone else.” Massachusetts GCitizens

for Marriage, 440 Mass. at 1034; see Doyle, 448 Mass.

at 120 (“absence of an actual affirmative vote” was
fatal to request for relief against Secretary). “The
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| anguage of art. 48 does not permt, by inference or
otherwi se, a judicial order that the Secretary could
perm ssi bly deem the absence of a final vote on the
initiative amendnent to have the sane effect as an
affirmative vote, for purposes of submtting the
anendnent to the next General Court.” 1d. at 120-21.
The sane is true here, because, as stated supra,
there is no principled art. 48 basis for distinguishing
bet ween i naction by the first Legislature and inaction
by the second. Thus, absent an initiative amendnent’s
receipt of the affirmative votes of 25% of the nenbers

of a joint session of the second Legislature, “art. 48
provides no authority for its referral . . . by the
Secretary or anyone else” to the voters, any nore than

the Secretary or anyone el se could refer an amendnent

to the second Leqgislature in the absence of the

requisite vote in the first. Cf. Mssachusetts

Citizens for Marriage, 440 Mass. at 1034; see al so

Opinion of the Justices, 291 Mass. at 586-87

(initiative amendment cannot be submtted to people
absent sufficient votes in two Legislatures).

Not ably, the Doyle plaintiffs originally sought an
order that their proposed anendnment, if not voted upon
by the joint session, be submtted to the people by the
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Secretary. Although the plaintiffs | ater abandoned
this request, the Court noted that such relief “could
not be granted in any event.” Doyle, 448 Mass. at 115
n.4; see id. at 120 (such request woul d be
“unavailing”). The happenstance that the health care
amendnent was in its second Legislature, while at the
time of Doyle the anendnent to ban sane-sex marri age
was in its first, does not elimnate the art. 48 and
art. 30 barriers to ordering the health care anmendnent
onto the ballot. Article 48 requires affirmative votes
in both Legislatures, and art. 30 prohibits this Court
fromeffectively conducting such votes or deening them
to have been held and to have resulted in 25% approval .
3. Finding “constructive approval” in

order to “sanction” the Legislature
would violate art. 30.

Nor is “constructive approval” appropriate on
plaintiffs’ alternative rationale: “as a sanction for
the Legislature’s violation of Doyle.” Br. at 44.
This Court faced a simlar situation, and refused on
art. 30 grounds a simlar request for relief, in Bates

v. Director of the Ofice of Canpaign and Political

Fi nance, 436 Mass. 144 (2002). There, as here, the
Legi sl ature had not perforned an art. 48 duty to choose

between two perm ssible alternatives. |In Bates the
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choi ce was between (1) appropriating sufficient funds
to carry the “clean elections” initiative law into
effect, and (2) repealing that law. The Bates

plaintiffs asked the Court, inter alia, to enjoin the

2002 state el ections, arguing that such an order “would
be a powerful inducenent to the Legislature to fund the
clean elections law.” 1d. at 178 & n. 36.

The Court refused. “The argunent m sperceives our
role under art. 30 as a coequal branch of governnent
owi ng respect and deference to the other coequal
branches. It turns the rule of law into a strategy
ganme.” |d.

In Bates the request was to enjoin an election, to
pressure the then-sitting Legislature to do its duty.
Here, the request is to order an election, to pressure
future Legislatures to do their duty. But the
princi pl es wei ghing agai nst such judicial pressure
tactics are the same. And in both cases, the proposed
pressuring of the Legislature would risk adverse inpact
on the voters thensel ves--in Bates, by depriving them
of the constitutionally-mandated opportunity to vote;
here, by asking themto vote on a constitutional

anmendnent that has not net the constitutional
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requi rements for being placed before them®

Finally, for plaintiffs to pronote their suggested
remedy “as a deterrent to simlar |egislative
m sbehavior in the future” (Br. at 44), and then assert
that this requested “sanction” sonmehow “does not create
a potential confrontation with the legislature” (Br. at
45) is self-contradictory and m staken. The particul ar
2005-06 Legislature that did not vote on the health
care anmendnent is gone, but the Legislature as a co-
equal branch remains. Judicial relief in this case
woul d trench on its powers, and the notion that such
relief would not risk a constitutional confrontation is
naive at best.

It is true that the requested order woul d not
operate directly against the Legislature, thus avoiding
any inmedi ate questions about its enforceability. But
I f the order issues, and the anendnent is submitted to
and approved by the people, questions about the
anendnent’s legitimcy of the anmendnent will renain.
That coul d pose an especially serious problemw th this
particul ar anmendnment, which affirmatively requires the

Legislature to enact |laws to achieve the

8  The renmedy the Bates Court ultimtely adopted,
and the reasons no anal ogous renedy is avail abl e here,
are discussed in Part Il infra.
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extraordinarily difficult, expensive, and el usive goal
of universal health care--when the Legislature has just
enacted Chapter 58 and continues efforts to perfect it.

As this case and its numerous predecessors (such
as LIMTS and Doyl e) show, and as denonstrated by the
Educati on C ause cases (MDuffy and Hancock),
constitutional provisions requiring affirmtive
| egi slative action present serious enforceability
problens to begin with. For the health care anmendnent
to be voted on and possi bly adopted under a cloud risks
exacerbating those problens. This Court woul d al nost
certainly be asked to pass on whether a future
Legi sl ature had perforned its duty under the anendnent,
at a tinme when legislative doubts about the validity of
the amendnent ab initio mght still linger, or even
simrer. Thus, the risk of inter-branch confrontation
cannot be casually dism ssed based on plaintiffs’
short-sighted suggestion that “[t]here is nothing |eft
for the Legislature to do.” Br. at 45.

C. Where the Constitution Allows for

Constructive Approval, It Expressly Says
So.

Where the constitution deens inaction by one
branch or official to constitute approval of or

acqui escence in a particular course of action by
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anot her branch or official, the constitution says so
clearly. No such | anguage appears in art. 48, and none

should be read into it. Cf. Powers v. Sec’'y of Adm n.

412 Mass. 119, 124-25 (1992) (in light of explicit
requirenents in other parts of constitution, om ssion
of conparabl e requirenents fromconstitutiona
provi sion in question nust be viewed as intentional).

For exanple, when the Legislature lays a bill
before the Governor, he may veto it by returning it
with his objections, but “in order to prevent
unnecessary delays, if any bill or resolve shall not be
returned by the governor within ten days after it shal
have been presented, the sane shall have the force of a
law.” Mass. Const. pt. 2, c. 1, 8 1, art. 2. A
simlar provision appears in anend. art. 63, 8 5
(governi ng appropriation bills laid before the
Governor), which was drafted by the sane 1917-18
Convention that drafted art. 48. The nenbers of the
Convention knew how to create such nechani sns, but, not
fully appreciating the possibility of joint session
inaction, they did not do so in art. 48.

Anot her exanple is anend. art. 87, providing that
when t he Governor proposes an executive branch

reorgani zation plan to the Legislature, “such
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reorgani zation plan shall have the force of |aw upon
expiration of . . . sixty calendar days . . . , unless
di sapproved by a majority vote of the nenbers of either
of the two branches of the general court . . . .~
Amend. art. 87, 8 2. And amend. art. 91, governing
determ nations that the Governor is unable to discharge
the powers and duties of his office, provides two
separate “deem ng” nmechanisns to quickly and
definitively resolve inter-branch di sagreenents over
the Governor’s ability to do so.?'®

These nechani snms ensure that, inlimted
situations viewed as critically inportant by the
drafters, inaction by one official or branch all ows
action by other branches or officials to take |egal
effect. This prevents delay and possible stal enate.

No such constructive approval or “deem ng”

9 A declaration by the Governor or this Court
that the Governor is unable to discharge the powers and
duties of his office results in a deened vacancy. |d.
MMM 1, 2. |If the Governor then declares that he is able
to di scharge his powers and duties, “such vacancy shal
be deened to have term nated four days thereafter,”
unl ess, within the four-day period, this Court
transmts a contrary determnation to the Legislature.
Id. ¥ 3. 1In such a case, if the Legislature
determ nes, within 21 days and by a two-thirds vote,
that the Governor is unable to discharge his powers and
duties, “the office of the governor shall continue to
be deened vacant; otherw se such vacancy shall be
deened to have termnated[.]” 1d.
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mechani sm appears in art. 48. |If the drafters had

i ntended that |egislative inaction be deened a
sufficient basis to refer an anmendnent to the next
Legislature or to require the Secretary to submt it to
t he people, they would have said so. Instead, the
drafters del eted such a nmechani sm see supra, expecting
that the Governor’s role in calling joint sessions
woul d be sufficient to secure joint session action. 2
Debates at 685 (M. Quincy). A suggestion that it

m ght be difficult to obtain a roll-call vote was
brushed aside in the belief that |anguage requiring a
roll-call would suffice. 2 Debates at 653-55 (coll oquy
between M. Carr and M. Dutch). The drafters gave the
courts no power to deeman initiative amendnment
approved, or any other enforcenent role with regard to
joint session inaction. See Doyle, 448 Mass. at 119-

20; Massachusetts Citizens for Marriage, 440 Mass. at

1033-34; LIMTS, 414 Mass. at 35. Cf. League of Wnen

Voters, 425 Mass. at 431-32 (drafters intentionally

di stingui shed between effect of |egislative inaction on
proposed | aws, which would allow such |aws on ballot,
and effect of |egislative inaction on constitutional
anendnents, only renedy for which was gubernatori al
action). The Court should not read del eted | anguage
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back into art. 48 to provide that |egislative inaction
has the same effect as approval.

II. NO JUDICIAL REMEDY IS AVAILABLE HERE.

“Not every violation of a legal right gives rise
to a judicial remedy.” Bates, 436 Mass. at 168-69

(citing Marbury v. Madison); see Hancock, 443 Mass. at

467 (Cowi n, J. concurring, joined by Sosman, J.).

“The Constitution has nmany comrands that are not
enforceabl e by courts because they clearly fall outside
the conditions and purposes that circunscribe judicial

action.” Colegrove v. Green, 328 U S. 549, 55-56

(1946) (plurality opinion of Frankfurter, J.). “The
Constitution has left the performance of many duties in
our governnental schene to depend on the fidelity of

t he executive and |l egislative action and, ultimately,
on the vigilance of the people in exercising their
political rights.”?° |d. Even the comentators cited
by plaintiffs acknowl edge that judicial renmedies are

not al ways avail able for constitutional violations.?

20 Col egrove’s particular holding that state-
| evel apportionnent disputes were nonjusticiable was
overruled in Baker v. Carr, 369 U S. 186 (1962).

2L For exanple, plaintiffs’ quotations fromthe
Fallon & Meltzer article (Br. at 17-18) elide the
authors’ statenent that “There historically always have
been, and predictably will continue to be, cases in
(conti nued. . .)
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The | ack of a judicial remedy does not render a
constitutional provision neaningless or superfluous.
The provision remains as a yardstick agai nst which the
peopl e may neasure the performance of their elected
officials, who “ultimately will have to answer to the
peopl e who elected them” Doyle, 448 Mass. at 121.
The renedy is not judicial but political. Doyle, id.;

League of Wnen Voters, 425 Mass. at 432; LIMTS, 414

Mass. at 35.

A. Article 30 Constrains Judicial Remedies
When the Legislature Declines to Act.

The plaintiffs are correct (Br. at 2-3) that art.
48's silence as to judicial renedies does not by itself
deprive courts of their usual renedial powers--e.qg.,
the power to review the constitutionality of
| egi sl ative action, by neans of a case brought agai nst
an executive official charged with inplenmenting that

action. E.g., Buckley v. Sec'y of the Comm, 371 Mmss.

195 (1976) (enjoining Secretary fromsubmtting to the

24(...continued)
whi ch effective individual redress is unavail able.
This is regrettable, but tolerable.” Richard A
Fallon, Jr. & Daniel J. Meltzer, New Law
Non-retroactivity, and Constitutional Renedies, 104
Harv. L. Rev. 1731, 1789 (1991). “Moddern doctri nes,
beyond any peradventure, depart decisively fromthe
notion that the Constitution requires effective
remedies for all victins of constitutional violations.”
Id. at 1784.
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people a “legislative substitute” for a | aw proposed by
initiative petition, where | egislative substitute did
not neet art. 48 requirenments). But |egislative

i naction poses a very different problem Renedies for
such inaction nust stay within art. 30 and ot her
constitutional bounds, are often inconplete or

i nperfect, and in sone cases are not available at all.

See Town of MIton v. Comm, 416 Mass. 471, 475-76

(1993) (judicial unwillingness to order Legislature to

act is grounded in art. 30; “in nost (but not all)

cases,” relief, if deserved, can be obtai ned agai nst
sonme ot her defendant) (enphasis added).
Prior decisions concerning |egislative inaction

illustrate the art. 30 constraints. In Bronfield v.

Treasurer & Receiver Gen'|l, 390 Mass. 665 (1983), the

Legi sl ature had not appropriated noney to pay the
constitutionally-required “just conpensation” awarded
in an em nent domain judgnent. Plaintiff sought
mandamus requiring the state Treasurer to pay the

j udgment wit hout an appropriation. The Court rejected
that request, noting that, under art. 30, it could not
conpel the Legislature to nmake an appropriation, and

t hat ot her provisions of the constitution forbade

paynments fromthe Treasury w thout appropriations. 1d.
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at 670-72 & nn.9, 11. The state constitutional nandate
to conpensate owners of property taken for public use
“does not nean that the appropriations procedure, which
is simlarly constitutionally conpelled, can be
ignored. Wre that the case, one segnent of the
Constitution would achi eve an unwarranted dom nance
over another.” 1d. at 671 n.10. |Instead, the
Bronfield Court discussed its willingness to enpl oy

ot her renedies, not involving invading the |egislative
sphere, to protect the rights of citizens whose
property had been or might be taken. 1d. at 670

(di scussing possi ble order that agency reconvey
property, or injunction barring further takings by
agency until judgnment was paid, or issuance of
execution upon state property).

In Lavallee v. Justices in the Hanpden Superi or

Court, 442 Mass. 228 (2004), legislative failure to
appropri ate adequate funds to conpensate counsel for

i ndi gent crimnal defendants caused a shortage of such
counsel and consequent violations of defendants’ art.
12 right to counsel. 1d. at 229, 232. Those

def endants sued, asking the Court to order the
expenditure of additional funds, w thout appropriation,
to protect their constitutional rights. [d. at 241.
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The Court refused, noting that the power to direct the
spendi ng of state funds belonged to the Legisl ature,
and that while art. 30 allowed the Court to order
expenditures w thout appropriations to prevent

i npai rment of the courts’ own functions, no such

i npai rment had been alleged. 1d. at 241-42. |nstead,
to protect indigent defendants’ right to counsel, the
Court ordered that unrepresented defendants held for
nore than specified periods be rel eased or have the
charges against themdism ssed. 1d. at 246.

Here, in contrast to Bronfield and Lavallee, the
remedy plaintiffs request against the Secretary invades
the |l egislative sphere, by requiring the Court to nmake
a discretionary choice the Legislature should have nade
but did not. It would give art. 48's requirement for

joint session action on initiative amendnents “an
unwar rant ed dom nance” over art. 48 s requirenent that
only those anendnents receiving a 25% “affirmative
vote” of two successive Legislatures be submtted to
the people. And, unlike in Bronfield and Lavallee, no
other judicial renmedy is avail abl e agai nst a non-

| egi sl ative defendant that would reverse the effects or

prevent the recurrence of |egislative inaction.

Finally, in Bates v. Director of OCPF, as noted
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above, the Legislature had not perfornmed its art. 48
duty to choose between two perm ssible alternatives:
appropriating noney to inplenent the clean el ections
initiative law, or else repealing that |law. 436 Mass.
at 146-47. The Court rejected plaintiffs’ two fornms of
requested relief, recognizing that art. 30 did not
allow the Court to enjoin the Secretary from conducting
state elections as a neans of pressuring the
Legislature to act, and that the Court coul d not
constitutionally order the Director of OCPF to spend
noney to inplenent the | aw wi t hout an appropriation.
Id. at 175, 178 n. 36. |Instead, the Court (and the
single justice on remand) devi sed anot her renedy:
entering noney judgnments in favor of clean el ections
candi dat es and agai nst executive officials, and then
aut hori zi ng execution on state non-nonetary property as
necessary to satisfy those judgnents. 436 Mass. at
178-79, 187. This approach, while cunbersone,
indirectly obtained noney to inplenent the clean
elections law, without, in the majority’s view, either
(1) requiring the Court itself to make the choice
constitutionally reserved to the Legislature (between
appropriation and repeal), or (2) requiring executive
branch officials to act as if the Legislature had made
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that choice in favor of an appropriation. Still, two
Justices dissented, on the ground that the renedy,
while not actually ordering the Legislature to act,
“amount[ed] to a constructive appropriation” in
violation of art. 30. Bates, 436 Mass. at 188 (Spina,
J., joined by Cown, J., dissenting).

Here, in contrast to what the Bates majority
approved, plaintiffs openly ask the Court to order the
Secretary to take action that only the Legislature (by
25% vote of two joint sessions) may authorize the
Secretary to take. Wether this is characterized as
the Court itself nmaking the |egislative choice in favor
of the health care amendnent, or as the Court deem ng
t hat choice constructively made, the requested order
woul d violate art. 30, as well as art. 48.

B. Neither Art. 11 Nor this Court’s

“General Equitable Powers” Authorize
the Remedy Plaintiffs Seek.

Article 11 of the Declaration of Rights? does not
require the Court to issue a renedy in disregard of

arts. 30 and 48, and thus plaintiffs’ reliance on art.

22 “Every subject of the commobnweal th ought to
find a certain renedy, by having recourse to the |aws,
for all injuries or wongs which he may receive in his
person, property, or character. He ought to obtain
right and justice freely, and wi thout being obliged to
purchase it; conpletely, and w thout any denial;
pronptly, and without delay; confornmably to the [aws.”
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11 is unavailing. Br. at 10-11, 23. Article 11 speaks
of “recourse to the laws” and of obtaining justice
“conformably to the laws”; it does not authorize
remedi es that are contrary to the laws, |et al one
contrary to other parts of the constitution, which of
course have equal stature. Article 11 “is clearly
directed toward the preservation of procedural rights

and has been so construed[.]” Pinnick v. Ceary, 360

Mass. 1, 12 (1971); cf. PI. Br. at 10-11. Plaintiffs
seek not to preserve any procedure that provides a
remedy for joint session inaction, but to create a new
one. Finally, it may be questioned whether art. 11's
reference to renedies for “injuries or wongs that [a
citizen] may receive in his person, property, or
character” was intended to enconpass generalized

political injuries of the sort at issue here.?

2 |n arelated vein, the Debates do not support
plaintiffs portrayal of art. 48 as intended to
vindicate “the rights of mnority groups of voters.”
Br. at 33. Rather, the intent was that “if there is
any great sentinent in the Commopnweal th for an
anendnent to the Constitution, and if that sentinent
has expressed itself in a petition signed by 25,000
citizens,” the anmendnment should be considered. 2
Debates at 688 (M. Walker). That nunber (changed to
the current floating forrmula by anmend. art. 81) was
viewed as a “large nunber,” id. at 689 (M. Wil ker),

i ndi cative of broad support, not as protection for

political mnorities. It was largely the opponents of

the constitutional initiative who concerned thensel ves
(continued. . .)
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Nor does plaintiffs’ invocation of this Court’s
“general equitable powers” justify disregarding art.
30. “Courts of equity can no nore disregard statutory
and constitutional requirements and provisions than can

courts of | aw Haverty v. Commir of Correction, 440

Mass. 1, 8-9 (2003) (citations and internal quotations

omtted); see T.F. v. B. L., 442 Mass. 522, 533 (2004).

“Afclourt of equity cannot, by avow ng that there is a
right but no remedy known to the law, create a renedy

in violation of |aw Haverty, id. (citations and
i nternal quotations omtted). Odering the Secretary
to submit the nmeasure to the people when it has not
received the requisite |legislative approval would
violate art. 30 and art. 48 and therefore is not a
proper equitable renedy.

Plaintiffs correctly note that art. 30 allows a
court to order executive officials to take action when
those officials “fail to nmeet statutory or

constitutional obligations.” Br. at 26 (quoting

M chaud v. Sheriff of Essex County, 390 Mass. 523, 534

(1983)). But here the Secretary has not failed to neet

any legal obligation. Rather, his obligation, absent

(... continued)
with protecting “mnority rights.” E.g., id. at 6-8.
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25% approval by two joint sessions, is to refrain from
submtting the health care anmendnent to the people.

C. This Court Cannot Remedy the
Imperfection in Art. 48.

It is by now clear that the drafters of art. 48
failed to anticipate fully how the joint session
approval mechani sm m ght operate in practice. But
nothing in art. 48 s text or history suggests that the
courts woul d have the extraordi nary power to renedy
| egislative inaction by nmeans of a court making the
di scretionary determnation constitutionally reserved
to the Legislature and then ordering the Secretary to
act accordingly. Nothing in that text or history
supports the conclusion that, if they had foreseen the
probl ens, the drafters would have approved equati ng
joint session inaction with affirmative approval.
| ndeed, all indications are that the drafters would
never have agreed to di spense with such approval. See
supra Part |.B. 1.

This Court cannot renedy the drafters’ |ack of
foresight. Under the “equity follows the |aw
principl e,

we cannot infer that a void in [a]

conprehensi ve statutory schene .

authorizes us to fill that void by

| egislating an outconme that suits us. See
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Alquila v. Safety Ins. Co., 416 Mass. 494,
499 (1993) (circunstance not accounted for in
statute does not permt judicial

legislation). Equity is not an all-purpose
judicial tool by which the “right thing to
do” can be fashioned into a | egal obligation
possessing the legitimcy of |egislative
enact nent .

T.F. v. B.L., 442 Mass. at 533-34 (footnote omtted).

This is also true wwth a void in a constitutiona
mechanism “[We are powerless to add | anguage to the
constitutional anmendnment [art. 48],” even where the
absence of that |anguage nakes exercise of art. 48

rights nore difficult. Opinion of the Justices, 370

Mass. 869, 876 (1976). Article 48 is not perfect.
But the people, having adopted it, “are bound by the
provi sions and conditions which they thensel ves have

placed in it,” Sears v. Treasurer & Receiver Gen'|, 327

Mass. 310, 321 (1951); it governs “until the
constitution is changed by another vote of the people.”

Qpinion of the Justices, 324 Mass. 746, 748 (1949).

Not wi t hstanding plaintiffs’ doubts, an anendnent
to art. 48 to renove a barrier to an effective
initiative process is not unthinkable, even though it
requires “a cooperative legislature.” Br. at 33. That
is, even though the initiative process was intended as

“a nmeans of circumventing an unresponsive Ceneral
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Court,” Doyle, 448 Mass. at 118, the Legislature has
previ ously approved anendnents to art. 48 that actually
facilitated the operation of the initiative process.
Specifically, the Legislature proposed and adopt ed
anmend. art. 74, which elimnated the requirenent that
petitions carry a “description” of the proposed |aw (a
requi renent that had been strictly interpreted,
resulting in the invalidation of numerous petitions as
wel | as voter confusion), in favor of the current, nore
wor kabl e requirenment for a “fair, concise summry.”

See Tobias v. Sec'y of the Comm, 419 Mass. 665, 669-71

(1995) (discussing origins of anend. art. 74); Sears,
327 Mass. at 324.

The initiative process mght be thought by sonme to
be contrary to the Legislature s institutional
interests, yet the Legislature nust and does ultimtely
respond to the people, even on art. 48 nmatters. See
Doyl e, 448 Mass. at 121. A change in art. 48 to renedy
the perceived flawin the initiative amendnment process
itself could be proposed and considered as a matter of
principle, disconnected from any di spute about the
merits of a particular substantive anendnent concerning
health care, sanme-sex marriage, or termlimts. Such a

change would be a far nore legitimate renmedy than the
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one plaintiffs seek here.

CONCLUSI ON

For the foregoing reasons, the Court should renand
the case to the county court with instructions to
di sm ss the conpl ai nt.
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A DDENDUM

Mass. Const. Decl. of Rights, art. 30

Mass. Const. anmend. art. 48, Init., pt. IV



